The Solicitor General

Crown Law Office

P O Box 2858

Wellington 6011
23rd June 2010

Dear Sir

The Sensible Sentencing Trust has received considerable public pressure to act on what has been seen seen as an inadequate sentence handed down to Asaiah Tai by Judge Potter in the Rotorua High Court on 2nd June and we wish to seek your views on the Crown appealing this decision.
It is our submission that the Court erred when handing down the 2 year 10 month sentence. In particular:
1) The Court misdirected itself by using the starting point of four and half years. The Judge stated, “Not withstanding the two relevant aggravating features identified by the Crown, I do not consider the offending in this case can be assessed as if it were band 2 offending as the Crown seeks to do. There were no weapons used, the prisoner was a single attacker, not one of a group of attackers, and the attack was unpremeditated, indeed, impulsive. 
Tai was much younger, fitter and stronger man, the Judge had previously stated that Tai had attended a kick-boxing competition so he would have known the damage or injuries a kick to the head could sustain, particularly on an already unconscious person. This should have been considered an aggravating factor.
2) By allowing a one third discount [17 months] on sentence for ‘early’ guilty plea when in fact Tai denied kicking Mr. Vercoe until confronted with the conclusive CCTV footage that exposed his lies. If he could have got away with it he would have continued misleading the Court.
3) By allowing a discount for restorative justice meeting: The Vercoe family was not informed prior to this meeting that the Judge was obliged to give due consideration to any restorative justice outcomes. The Judge plainly gave weight to this conference as can be seen by the following comments.
[62] The prisoner participated positively in the restorative justice meeting held on

20 May 2010. The process was hampered and the outcome qualified by Mr Tai not

having been able to reach the position where he accepted that he had kicked the head

of the deceased after he fell to the ground. That now has been accepted by Mr Tai.

He is entitled to a credit for what appear to have been some positive outcomes from

the restorative justice meeting. I allow a discount of three months in that respect.
4) By not allowing due weight to vicious nature of the offending. The Judge stated, “the attack was deliberate and unprovoked. Given the force of the blow to Mr Vercoe’s head the consequence of really serious injury must have been foreseeable by Mr Tai, even though death was not intended or foreseeable. When Mr Tai could see that the deceased was on the ground and absolutely defenceless he aggravated an already fatal situation by applying a forceful kick to the head.”
It is our further submission that society is rightly outraged by this type of senseless unprovoked violence all too common on the streets of New Zealand today. The Court has a responsibility to denounce actions of this type to deter others and hold offenders such as Tai accountable. While there can be no “ordinary” range of sentence for this type of offence surely the circumstances and devastating outcome in this case were sufficiently serious to justify a much longer sentence.

A civilised society deserves to be protected from this type of behaviour and surely that duty must fall on the Court. In this instance the Court has failed.

As there is huge public interest in this case and in the interest of furthering justice we strongly urge the Crown to appeal this decision.
I look forward to your reply.

Yours sincerely

Garth McVicar

Sensible Sentencing Trust
